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Global enforcement of gambling
debts - forum selection clauses
can be crucial
By Professor Joseph Kelly and Alex Igelman

Canada, and a federal court in Ohio, US. In
two of the cases the forum selection clause
was an important, if not crucial, factor in the
favourable decision for the offshore gaming
operator. In Hong Kong, the forum selection
clause of Gibraltar was barely mentioned.
Hong Kong
Professor Joseph Kelly
any interactive gaming
operators have gaming licences in
well-regulated jurisdictions such
as Alderney, Gibraltar and the Isle of Man.
Generally, licensed operators in these
jurisdictions will be allowed to accept
players from countries where the gambling
in question is legally uncertain. Unlike Great
Britain, which considers the gambling to
take place at the operator’s location, many
countries will often assert jurisdiction even
if the operator does no advertising and
has minimum contacts within the
gambler’s country.
One important business decision would
be how to minimise the prospects of being
forced to litigate a gaming dispute brought
in the gambler’s country by a dissatisfied
player or, more importantly, ensuring that
the dissatisfied player is not able to avoid
payment of interactive gambling debts.
In Hong Kong, Ontario and the US,
gaming operators licensed in offshore
jurisdictions have recently litigated in
countries where internet gambling is either
illegal or of questionable legality. In these
three jurisdictions, the offshore operators
were able to be successful largely because
of a forum selection clause in the
gambling agreement between the operator
and player.
This article will discuss the cases in these
three jurisdictions: Hong Kong, Ontario,

M

06 | Spring Issue 2011 | EGL

In Victor Chandler (International) Ltd v
Zhou Chu Jian He, the Hong Kong courts
had to determine whether Victor Chandler,
an internet bookmaker licensed in Gibraltar,
could enforce HK$28m in gambling debts,
commencing on March 20, 2003, when
seven post-dated cheques were
dishonoured by a Hong Kong bank. The
defendant was a Peruvian businessman who
ordinarily resided in Beijing, but had
substantial real property and business
interests in Hong Kong.
Litigation began in 2005 when Chandler
obtained a default judgment after the
defendant failed to respond to the plaintiff’s
writ which was served “by inserting it
through the letter box of the defendant’s
Hong Kong business address on February 8,
2005.” The Master had set aside a default
judgment (August 2005), a decision which
was affirmed by the court when defendant
proved he was not in Hong Kong during the
time of service.
The court rejected the defendant’s forum
non conveniens argument that Beijing would
be “the more appropriate place for the trial
of the action” since the defendant “is now
ordinarily resident there and was so
resident when he opened this gaming
account with the plaintiff and that the
conversations leading to the opening of the
account were held there. He also says that if
the trial is not held in Beijing he will be
deprived of an unanswerable defence to the
action because gambling debts are
unenforceable in the PRC.”

The court concluded: “What the defendant
has to do is to demonstrate that it would be
correct to deprive the plaintiff of the right to
sue in the courts of Hong Kong. This he has
singularly failed to do.” Hong Kong was
especially appropriate since the “contract
made between the parties in respect of
these cheques was made here or, at the
very least, breached by dishonour here.” The
court also opined that the defendant “is now
indulging in a most unattractive wriggle to
try to get out of paying this debt. Had he
won his bet he would, no doubt, have
expected to be paid. Now that he has lost he
is trying to get out of paying.” The defendant
therefore failed to obtain an order to
permanently stay the action because Hong
Kong was held to be the appropriate forum.
However, the writ by the plaintiff had to
be re-served.
On October 24, 2007, a court denied the
defendant’s request to set aside an ex parte
order that allowed Chandler to serve a
summons and claim outside of the
jurisdiction and for substituted service. The
defendant then requested the order be set
aside primarily because “the cheques were
unenforceable because the consideration for
them, being for the purpose of repaying a
loan advanced for gambling, is illegal as a
matter of Hong Kong law.”
The appellate court analysed the
Application of English Law Ordinance,
effective 1966, whose purpose was “to
declare the extent to which English law is in
force in the colony.” The defendant relied
heavily on the Statute of Anne, Gaming Act
of 1710, as amended in 1843, and on Moulis
v Owen (1907), where an English Appellate
Court concluded that the prohibition of
gambling debt enforcement applied to
foreign legal gambling debts such as in a
cheque drawn on an English bank.
The court concluded: “It is common
ground that the AELO ceased to be part of
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the laws of Hong Kong as of July 1, 1997,
and any imperial Act that had been
incorporated into Hong Kong law by reason
of the AELO (including the Gaming Act 1710)
would have ceased to be applicable to
Hong Kong.” Furthermore, prior to the
“hand-over,” while English Appellate
“decisions would have been persuasive
authority, they were not binding on this
court. I accept that a decision of the English
courts on the construction of an English
statute would naturally be of great weight.
Nevertheless, I do not regard it as a
foregone conclusion that Moulis would
necessarily have been followed.”
Instead the court concluded that the
dissenting opinion in Moulis was correct
largely because the “Statute of Queen Anne
was ‘of a local character.’ To give it a
broader application would be to make it out
of harmony with the chain of statutes of
which it forms part.” Thus the court denied
the defendant’s motion to dismiss because
“there is a serious issue to be tried.”
On December 31, 2007, the plaintiff
obtained a default judgment which the
defendant then attempted to set aside
because the judgment was “irregular” or,
alternatively, that he had “a meritorious
defence of the type that has a ‘real prospect
of success’ as would on the relevant
authorities in these circumstances be
required of him.” On December 3, 2008, the
Court of First Instance concluded the
judgment was not irregular because
defence lawyers failed to obtain either a stay
or an extension of time.
The defendant argued that the
transactions were illegal, because gambling
debts are illegal both in Gibraltar and in the
PRC where the matter was transacted. The
court concluded that British law “17.(1)
Section 18 of the Gaming Act 1845 (which
renders wagering contracts unenforceable)
shall not form part of the law of Gibraltar.”
Moreover, the judge “construed section
50(1) as declaratory that gambling is lawful
in Gibraltar and acknowledgement by the
legislature that the Gaming Act 1845 did not
apply to Gibraltar. This construction is
supported by the wording of Sub-section (2)
which disapplied Section 1 of the Gaming
Act 1710 and Section 1 of the Gaming Act
1835. In contrast, with the words “shall not
form part of the law of Gibraltar” used in
50(1), 50(2) uses the words “shall no longer
form part of the law of Gibraltar.”
The court dismissed any PRC “illegality”
argument because “the parties agreed to
transact on the basis of Gibraltar law and it
matters not where the defendant was when
he placed those bets. If he happened to be
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in the PRC then he may well have broken
PRC law, but that is a matter between him
and the PRC authorities, it will not affect the
recoverability of any debt based on those
transactions under Gibraltar law which
governs the position.”
Two things are remarkable about the
litigation. First, the gambler failed to stress
that internet gambling pursuant to statute is
illegal in Hong Kong. The Hong Kong
legislative assembly enacted the Gambling
(Amendment) Ordinance 2002, which
criminalised both the placing of the gaming
bet and the operator who accepted a wager
from Hong Kong. The defendant ignored
this and instead discussed whether Hong
Kong would permit enforcement of
gambling debts.
Gaming operators should be aware that
accepting Hong Kong gambling customers
is illegal, except for the Hong Kong Jockey
Club, which has a monopoly in that area.
Second, the gaming operator made only a
brief mention that the parties agreed to
litigate any dispute in Gibraltar. Had the
gaming operator emphasised the
enforcement of a forum selection clause,
then the case might have been much easier
to resolve in its favour.
Canada
One interesting gambling case in Ontario
involved the validity of a forum selection
clause. In Bérubé v Rational Entertainment
Ltd, the major issue was whether the
following Isle of Man choice of law and
forum selection clause was enforceable in
an online poker dispute. The agreement
stated: “The agreement and any matters
relating hereto shall be governed by, and
construed in accordance with, the laws of
the Isle of Man. Each party irrevocably
agrees that the relevant courts of the Isle of
Man shall have exclusive jurisdiction in
relation to any claim, dispute or difference
concerning the agreement and any matter
arising therefrom and irrevocably waives
any right that it may have to object to an
action being brought in those courts, or to
claim that the action has been brought in an
inconvenient forum, or that those courts do
not have jurisdiction.”
Notwithstanding this clause, the plaintiff
sued defendant Rational Entertainment Ltd
(Poker Stars) in Ontario’s small claims court
for $983.45 in poker losses which she
claimed was a result of fraud and requested
punitive and other damages.
She alleged that the “governing law” clause
was invalid since her claim had nothing to
do with the agreement because the

defendant was “operating an online
casino illegally.”
The Ontario Superior Court of Justice
(Divisional Court), in upholding the
dismissal of the plaintiff’s claims, stated:
“Her action does concern the agreement
and/or ‘any matters relating to the
agreement.’ The subject matter of her
Statement of Claim, in my further opinion,
relates to ‘any claim, dispute or difference
concerning the agreement and any matter
arising therefrom.’ The language of
paragraph13 is very wide and there is no
valid reason why it should be given a
narrow interpretation.”
The court also stated that Ontario law is
deferential to any forum selection clause
since “deference to forum selection clauses
achieves greater international certainty,
shows respect for the agreements that the
parties have signed and is consistent with
the principle of international comity.” The
court suggested that the plaintiff’s appeal
was “frivolous and vexatious” and required
$6,000 in security should the plaintiff want
to appeal further.
When the plaintiff appealed to a
three-judge Superior Court panel, she
concentrated on the licence agreement
being an adhesion contract which should be
unenforceable because it is against public
policy and is illegal. While the court said “at
first glance, that argument (illegality) is
attractive,” the user agreement mandated
that it was the plaintiff’s responsibility to
verify that online poker was legal in the
plaintiff’s jurisdiction. In dismissing the
appeal, the plaintiff was assessed costs of
$3,000. The matter is no longer before
the court.
United States/Ohio
In Wong v PartyGaming, Ltd the plaintiffs
requested class certification for all
PartyGaming customers who lost playing at
a PartyGaming site from January 1, 2002, to
October 13, 2006. They claimed damages of
over $5m, which is the minimum necessary
for federal class action certification. The
plaintiffs alleged numerous causes of action
such as misrepresentations, violation of
state consumer protection laws and
primarily fraud because they alleged that
PartyGaming had falsely assured players
there would be no risk of player collusion.
The federal district court concluded the
class might number “hundreds of
thousands or more” but limited the class to
Ohio residents since different state
consumer laws prevented common
questions of law and fact, which were
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Gibraltar as the appropriate forum, as
Gibraltar law allows class action suits, has a
legal system “based on the English
Common Law” and Gibraltar has significant
interests in the matter since PartyGaming is
a “substantial player in that country’s
comparatively small economy.” Gibraltar
was also the more appropriate forum
because Ohio courts had “congested
dockets” and because of the “burden of jury
duty on people of the community having no
connection with the litigation.” The court
dismissed the fact that Gibraltar had no jury
trials for this kind of civil matter.

“

mandatory for any class action lawsuit.
The plaintiffs then filed two amended
complaints which included one for an Ohio
class and a second for class members from
23 other states. When PartyGaming failed to
timely respond to the plaintiffs’ complaint,
the court filed an entry of default on January
31, 2008, and the plaintiffs filed a motion for
damages on February 8, 2008. PartyGaming
on March 3, 2008, then moved to set aside
the default. Wong concluded the service of
process on PartyGaming was proper. The
court, however, granted PartyGaming’s
motion because the set-aside would not
prejudice plaintiffs and because
PartyGaming had meritorious defences.
For example, PartyGaming, according to
the court, asserted “that Gibraltar is the
proper forum, that the plaintiffs offer no
evidence of collusion or other unfair play,
that the plaintiffs offer no evidence that they
were harmed as a result of PartyGaming’s
alleged activities, that the class was
improperly certified and that the plaintiffs
are misconstruing PartyGaming’s stated
policies. Some, if not all, of these alleged
defences provide at least a ‘hint of
suggestion’ of a complete defence if proven
at trial, especially when construed in light
most favourable to PartyGaming.”
PartyGaming then requested that the
case be dismissed for improper venue and
failure to state a proper claim. The court,
however, dismissed the complaint sua
sponte, on grounds of forum non
conveniens, basically because of the
following agreed upon forum selection
clause: “This agreement shall be governed
by and construed in accordance with the
laws of Gibraltar without giving effect to
conflicts of laws principles. You irrevocably
agree to submit, for the benefit of the
company, to the exclusive jurisdiction of the
courts of Gibraltar for settlement of any
disputes or matters arising out of or
concerning this agreement or its
enforceability. If any part of this agreement
is found to be invalid, illegal or
unenforceable in any respect, it will not
affect the validity of the remainder of the
agreement, which shall remain valid and
enforceable according to its terms.”
The court rejected the plaintiffs’
argument that the clause was
unenforceable because it was obtained by
“negligent, reckless and fraudulent
representations.” Instead the court upheld
the clause because there was no evidence
that PartyGaming’s representatives induced
them to agree to the forum selection clause.
The court also concluded that private and
public interest factors weighed in favour of
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Individual internet poker
players are not prosecuted
even when there is a law
such as that of Washington
state which criminalises
online poker players as
having committed a
class C felony

The US Appellate Court upheld the
Gibraltar forum selection clause. The major
obstacle for PartyGaming was that the
plaintiffs’ complaint alleged violation of Ohio
consumer law. The federal court, however,
concluded that it would not apply Ohio
consumer law which held that “forum
selection clauses are less readily
enforceable against consumers, which is a
distinction that federal courts do not
recognise.” Instead it applied to federal law
which had no such deference to state
consumer law and forum non conveniens.
A concurring judge added an unusual
observation: “But for me the most important
considerations are not the splits in the
circuits or the ambiguities inherent in the
existing law on forum selection clauses, but
rather the fact that the gambling contract
entered into between the parties here is
likely illegal in Ohio but completely legal in
Gibraltar. If we read Ohio law as controlling
the contract in question, the parties
probably are guilty of a crime under Ohio
law.” PartyGaming’s alleged illegality is

questionable, however. PartyGaming had
ceased accepting US players after the
enactment of UIGEA on October 13, 2006.
Moreover, individual internet poker players
are not prosecuted even when there is a law
such as that of Washington state which
criminalises online poker players as having
committed a class C felony.
It is important to stress that many
European states have different contractual
laws depending on whether the contract is
considered a consumer contract or a
general commercial contract. The Brussels
and Lugano Conventions (Art 13) and the EC
Regulation “Brussels I” (Art 15) consider a
consumer contract to be for a purpose
“which is ‘outside the trade or profession’
of the person(s) involved. If we take this
quite broad definition, it cannot be denied
that the vast majority of gambling contracts
are to be included in the category of
consumer contracts.”
Many European jurisdictions will not give
recognition to a gambling contract choice of
forum clause when the gambler is a
resident of the European country since it is
considered a consumer contract. As a
matter of fact, “in most European
jurisdictions, choice of forum agreements
are subject to important limitations when
they are concluded with a customer.
“Thus, according to EC regulation number
44/2001, a choice of forum agreement which
deprives the consumer of one of the fora
which are provided for by the regulation
(domicile of the consumer or domicile of the
other party), is only valid when it has been
entered into after the dispute arose (Art 17).
A similar rule is included in the Brussels
and Lugano Conventions. The consequence
of the violation of these rules is normally
that the foreign judgment - rendered on the
basis of an invalid choice of forum cannot be recognised.”
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